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It has been an encrmous honour and privilege for me to have served as Chair of the Council of ;
Australian Law Deans (CALD) for the past three years (2005-2007). My term has now expired, C ha| ez
and this is my third and last column for the ALTA Newsletter, covering essentially the second
half of 2007 and looking a litle to the future. | wrote comprehensively about the role and
activities of CALD in my two previous columns, respectively in the Summer and Winter Editions
of the 2007 ALTA Newsletter, and | refer you back to those columns both for the detail of
CALD's current activities and for a litle of my philosophy as CALD Chair. In this brief coda, |
select two matters for particular attention: recent events in Pakistan, and the CALD law school
standards project.

CALD’s statement on the rule of law in Pakistan

You will recall that | noted previously that CALD broke new ground in 2006 by making a public
statement, on behalf of Australia’s law schools, about unaccepiable departures from the rule of
law in the David Hicks case. As the peak body of Australian law schools, it has, in my view,
always been appropriate for CALD to enter the public arena in this way, but, as far as | am

aware, it never had—partly because of its traditional preoccupation with the more immediate This is a
concerns of legal education, and partly because CALD's capacity to respond in a timely fashion ; :

to the public issues of the day depended on resources that CALD simply did not have. (By way continuing
of contrast, the peak body of the Australian legal profession, the Law Council of Australia—

which, incidentally, did a superb job in its sustained public criticism of the handling of the Hicks segment

case—has a secretariat of aver 20 people.)

In November 2007, another occasion arose, again involving egregious depariures from the rule
of law, that called for public comment. In my capacity as Chair of CALD . | wrote an ‘open letter
to General Musharraf, President of Pakistan, protesting against the sacking of Chief Justice
Chaudhry and other Justices of the Supreme Court of Pakistan and the detention without charge
of many of Pakistan’s leading lawyers. Our voice was but one of many, but was very much
welcomed by the Pakistan Bar Council (many of whose members and office-holders were
themselves detained). The Secretary of the Pakistan Bar Council sent me an appreciative ‘thank
you' letter in December.

Ironically, we may now have opened ourselves up to the crificism that we have been silent on
many of the world's other evils, and, indeed, Pakistan itself was scarcely an exemplar of the rule
of law prior to the actlions that provoked my open letter. However, one cannot avoid selectivity in
this kind of situation, and of course it was the Pakistani lawyers and academics who were being
particularly targeted. No doubt there are many other situations around the world calling for a like
protest one's response is inevitably conditioned by the haphazard confluence of time,
circumstance and capacity. Of course, t would be foolish to underestimate or fail to
acknowledge the security imperatives in Pakistan and elsewhere, as underlined so fragically by
the subsequent assassination of Benazir Bhutto, but it is in this kind of environment that
promotion of the rule of law becomes correspondingly even more important. Both the Hicks
statement and the Musharraf letter were supported unanimously by the Deans, and may be
found on the CALD website at http/www.cald asn.au/.

How promotion of the rule of law is related to CALD’s core agenda
These forays into nafional and international politics may at first sight be thought to be some
distance from CALD's core business, but in truth the rule of law and its underlying assumptions
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lie at the heart of our concems as legal scholars and legal educators. And the effectiveness of our
promotion of the rule of law will depend, at the end of the day, not an the power and the passion of
our rhetoric, but on the quality of our scholarship and the quality of the legal education we impart.
It is these quality issues that are CALD's core business, and the golden thread that runs through
the CALD agenda. To mention only a few prominent examples: the CALD law school standards
project; the CALD Carrick Institute-funded project on teaching and leaming; CALD's response to
the RQF; the funding arguments we put to government; our relationship with the profession,
especially through LACC, in which we seek to assure the profession (and to ensure there is
substance behind the assurance) of the quality of our graduates; and the growing swag of issues
arising out of the internationalisation of legal education, in which, inter alia, we endeavour to keep
in touch with, and indeed influence, world best practice.

Standards for Australian law schools

In my view, the CALD standards project is arguably the single most important issue on the current
CALD agenda. | wrote about it in my previous column. The Deans further considered consultant
Chris Roper's comprehensive draft report, including draft standards, at the CALD Perth meeting in
September 2007 (one of CALD's three plenary meetings per year is always held in conjunction
with the ALTA annual conference). My hope is that, once the changes suggested in Perth are
incorporated, we wil be in a position to sign off an the report at our first meeting of 2008, to be
held in March at UNSW. Rather than the end, this will, | hope, be the beginning of a process, in
which Australian law schools will have a set of clearly articulated standards, benchmarks, or
minimum expectations, against which their progress towards genuine quality may be sensibly
judged, by themselves and others. The standards will cover not only the traditional issues of

curriculum and pedagogy but also much broader matters such as physical and human resources,
strategic directions, governance arrangements, and quality assurance processes. CALD
Council of Australion Law Deons

The CALD standards project is not uncontroversial, for obvious reasons. However, it has been
well supported by the Deans, who see, rightly in my view, good potential for a set of standards
agreed upon by the discipline to be used by them, in the context of their own universities, to argue
strongly for the wherewithal to meet or exceed the standards. In this respect, the standards might
be seen largely as aspirational rather than strict minima, and this useful ambiguity has been much
debated within CALD; at the end of the day, much depends upon how a standard is formulated.
We have taken the view, for example, that, generally speaking, it is not helpful to have prescriptive
standards, such as a minimum number of library holdings, but rather that it is preferable to frame a
standard more generally in terms of what is necessary or appropriate to enable a law school to
achieve its particular mission or stated objectives.

The CALD standards project is much broader than, but is connected to, the issue of how law
schools are accredited in Australia. The accreditation issue, and what CALD’s approach to it
should be, has been debated within CALD for well over a decade. At times the debate was quite
divisive, with one side taking the view that the current system of accreditation was appropriately
light-handed and that sleeping dogs should be let lie, and the other side arguing that we should be
more proactive (as APLEC was in shaping the PLT competencies) and initiate debate about a
revised and more robust system of accreditation, which we would then have had a role in shaping
rather than having had it imposed on us. The standards project actually grew out of this debate, as
it was seen initially as a compromise between the two opposing points of view on accreditation.

However, as time has gone on, it has become clear, | think, that the standards we devise will play
a role, as yet undefined, in how law schools are accredited. LACC (the Law Admissions
Consultative Committee) is keeping a close watch on the progress of our standards project, and is
keen to mesh it with the accreditation process. This highlights the “pointy end’ issues of our
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project: who decides whether the standards have besn met, and what are the consequences of not
doing so0? To the extent that the standards are aspirational, it may simply be a matter of ‘best
endeavours’; in any event, we are currently proposing an independent standards committee, which
would decide whether a law school should be ‘approved’ by reference to the standards.
Consideration will then need to be given to whether, for the purposes of accreditation, such approval
is necessary, sufficient, helpfully relevant but otherwise inconclusive, or none of these things: in any
case, it will be necessary to avoid confusing approval and accreditation, in particular to avoid the
impression that the former is synonymous with the latter. One possibility is that, over time, the
consequence of approval might be membership of CALD, or alternatively of a new body such as an
Association of Australian Law Schools (a clear nod here to the situation in the US).

In my view, the CALD standards project has excellent potential to lift the quality of Australian law
schools, by hamessing what we all strive to do individually (and generally do very well) and giving it
the weight of collective action, from the perspective of the discipline as a whole. Again in my view, it
was highly appropriate to be proactive on this front, in terms of ownership, agenda setting, and
achieving real outcomes. In any event, we really had no choice; the dogs were really only
slumbering, and were showing clear signs of a new friskiness. Other pressures were also surfacing:
our push for recognition of our law degrees overseas has, for example, resulted in closer
international scrutiny of the quality of those degrees and the processes by which that quality is
assured. But whatever the pressures, and whether inevitable or not, the CALD standards project is,
in my view, an intrinsically good thing to do, and will, | hope, be a good thing for the future of our
discipline.

Other issues CALD

Having devoted most of this column to the CALD standards project, let me mention brefly some of Counil of Ausaralian Law Deans
the other issues on the CALD agenda that also go to quality:

« Teaching and learning: the Carrick Institute project on teaching and learning in the
discipline of law is proceeding well under the leadership of Gary Davis, who is taking leave
from the Deanship at Flinders exprassly in order to be the project director.

« The RQF: we had some useful input on the parameters of the now-abandoned RQOF, but
finished the year with the contentious issue of journal ranking unresolved (about half of the
Deans supported embarking on some kind of ranking exercise, while half thought the
exercise too problematical). This issue may well resurface, given that Labor has
foreshadowed a more rather than less metric system.

*  Funding of legal education: we made a strong submission to DEST on the funding of legal
education, and sought and obtained an audience with the (then) Minister for Education,
whose response was as unsympathetic as the submission was compelling; however, the
submission remains compelling, and | commend it to you (it is on the CALD website)}—it
may be that more headway will be possible under the new government.

s The Priestley Eleven: LACC has asked us to comment on a number of issues, including a
proposition from the Chief Justice and Fresident of the Court of Appeal of Victoria that
statutory interpretation be added to the required areas of academic study. Also under
consideration is whether there should be a rigid three-year minimum duration requirement
for law programs, at least for direct school leavers not doing a combined program, and how
ethics and professional responsibility might be beefed up following the elimination of trust
accounting from the academic requirements.

+ Co-operation with the Law Council of Australia: The new CALD/LCA joint commitiee on
legal education, on which ALTA is also represented, has begun to discuss, inter alia, attrition
rates amongst young lawyers.
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